














































































































































































































Dolan v City of Tigard Oregon:

1994 US Supreme Court

Dolan applied to the city to significantly
expand hardware store 1n a floodplain.

The City approved, but required:

» Dedication of floodplain area to improve &

city drainage system

* 15 foot easement for a pedestrian/bicycle
pathway adjacent to floodplain

Sup. Ct. cited the need for a “Principle of
Rough Proportionality” in relation
between the potential public harm and the
remedy.




Pesticide Bans:

Government Required to Purchase Existing Stocks of Newly
Banned Products

Presumption of Safety Implied by Earlier Government
Licensing

Compensation is not required to recover R/D costs for
chemicals not allowed to reach the marketplace.

Open Yale




Pesticide Tolerances

10,000 tolerances for pesticides on foods.

Does the act of regulation creates a private property right?
Normally yes— a right to pollute that often creates or
protects property value.

Cancellation of tolerances, or pesticide bans, remove those
rights.

Normally bans have been considered attempts to prevent
harm.

By contrast, courts have normally demanded compensation
when government regulates to create a benefit.




lahoe Regional Planning Compact

7 Land Use Capability Districts

Each District assigned a maximum percentage of land coverage
By impervious surfaces—asphalt, roofing, etc.
Most sensitive zone: 1%

Least sensitive zone: 30%

Exceptions led CA to withdraw from compact & set tougher rules.




1980: 94 Stat 3235-3238

TRPC was restructured, and allowed development moratoria.

“Regional environmental threshold carrying capacities” required.

Considering: Standards for air quality, water quality, soil
conservation, vegetation preservation and noise.




Eagle Protection Act and the Migratory Bird Treaty Act

"Bald eagles, alive or dead, or their parts, nests, or eggs lawfully
acquired prior to June 8, 1940, and golden eagles, alive or dead, or
their parts, nests, or eggs lawfully acquired prior to October 24,
1962, may be possessed, or transported without a Federal permit,

but may not be imported, exported, purchased, sold, traded,
bartered, or offered for purchase, sale, trade or barter. . . ."

Effect. Separation of the right to possess eagles from the right to
import, export, sell, purchase or trade.




Andrus v. Allard: Sup Ct 78-740.

Does prohibiting trade constitute a taking?

No. Considerable value remains simply from possession. The
inability to trade does not remove all value. Compensation is not

required.

“..where an owner possesses a full "bundle" of
property rights, the destruction of one "strand" of the bundle 1s

not a taking, because the aggregate must be viewed in its
entirety.”




Principles of Takings Law

1.

2
3
4
5

Acquisition for Public Use Requires Compensation. (Vieques).
Eminent Domain for Private Development Is Legitimate (Kelo)
Regulation of Private Use is More Complex. (Adirondacks)

Ad Hoc Factual Inquiry: Weigh Each Case Independently

Nolan: Means-Ends: Objective and Form of Regulation Should be
Closely Tied (Nexus argument).

“Harmful or noxious uses" of property may be proscribed by
government regulation without the requirement of compensation.”
Legitimate State Interest to Protect: Env, Econ, Health, Welfare

Dolan: Rough Proportionality: Regulation Should be Proportional to
Adverse Effects of Private Action

Lucas: Compensation Required in the Relatively Rare Case where
All Economic Value 1s Denied

itorium 1s not a taking. Permanent vs.
& otential Economic Use.



